
-1- 
 

 

 
 

 

Wednesday, 28 May 2014                       WRN# 14.5.28 

The WRNewswire is created exclusively for AALU Members by insurance experts led by Steve 
Leimberg,  Lawrence Brody and Linas Sudzius. The WRNewswire  provides timely reports and 
commentary on tax and legal  developments important to AALU members, clients and advisors, 
delivered to your inbox as they happen. 
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TOPIC: Insurer Not Bound By Conditional Receipt Where Insured Did Not Accurately 

Disclose Information Affecting Carrier’s Risk  
 
CITE: Alfa Life Insurance Corp., et al. v. Colza, No. 1111415 (Ala. May 9, 2014). 
 
SUMMARY:  The Alabama Supreme Court reversed a trial court jury verdict and held that no 
coverage existed under the terms of a conditional receipt because risks affecting pricing and 
insurability were not accurately stated in the application.   

BACKGROUND: In the insurance industry, the term “binding” refers to insurance coverage 
that is “in place” even though a physical policy has yet to be issued.  In most circumstances, 
binding occurs through the issuance of a conditional receipt.  The receipt confirms that the 
application has been signed, the initial premium has been paid and typically stipulates that the 
insurance shall go into effect immediately if the risk proves to be acceptable irrespective of the 
policy issuance or delivery date.   

The instant case involves a situation where an insured died before a policy was issued but after 
the application was signed and first premium paid.  The beneficiary attempted to recover the 
death benefit under the terms of the conditional receipt. 

FACTS:  On September 2, 2010, the insured, Dante Colza, met with an insurance agent, 
defendant Brandon Morris, to complete an application for a life insurance policy with Alfa.  
Colza applied for $150,000 in coverage at the preferred tobacco premium rate.  The application 
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was completed electronically by Morris on his laptop with the responses to the application 
questions provided by Dante.  Colza’s wife, Kimberly, who was also present when the 
application was completed, was named beneficiary.  However, in completing the application, 
Colza failed to disclose a family history of heart disease.  He also incorrectly answered that he 
had not had a traffic citation in the previous five years (though it was disputed as to whether 
Morris actually asked Dante the question about traffic citations or whether Morris just filled in 
“No” where indicated).  At the close of the meeting, Kimberly Colza wrote a check payable to 
Alfa for $103.70, the monthly preferred tobacco premium rate.  She testified that Morris told her 
and her husband that they would be covered as soon as the premium was paid.   

However, the application clearly stated that the policy would not be effective until the 
application was reviewed, approved and accepted by the company’s underwriters.  The 
application also referenced a conditional receipt that stated coverage would be bound prior to the 
issuance of the policy provided that certain “conditions of coverage,” were satisfied.  These 
conditions of coverage included the condition that the carrier must be satisfied that the: 

Proposed Insured(s) . . . was insurable at a risk acceptable to the Company under 
its rules, limits and standards for the amount applied for at the Company’s 
standard published rates corresponding to the age of such person, without any 

modification either as to plan, amount, riders, supplemental agreements and/or 
rate of premium[sic]. (Emphasis added).  

On October 15, 2010, Dante underwent a medical exam where he informed the examiner that he 
had a family history of heart disease and that he had had moving traffic violations in the past five 
years.  The day after his medical exam, on October 16, 2010, Dante Colza was killed in an 
accident.  Two days later, Alfa received the medical examiner’s report and saw for the first time 
his family history of heart disease and that he had had moving traffic violations.  At this point, 
the Alfa underwriters determined that Dante Colza was not eligible for the preferred tobacco rate 
but the standard tobacco rate (which had a higher premium) and that a “rate-up” of $2.50 per 
$1000 of coverage was required as a result of his moving vehicle violations. 

On October 25, 2010, Alfa notified Kimberly Colza that no coverage was available for Dante’s 
death “because no policy was issued and the conditions of coverage under the conditional receipt 
were not met” as Dante’s true health history and moving violation record required a modification 
to the rate of premium in order for the company to assume the risk of insuring his life.   

Kimberly subsequently filed suit for breach of contract and bad faith seeking to recover the death 
benefit under the terms of the conditional receipt.  She also filed suit against for Morris for 
negligently failing to procure insurance for the insured.  A jury trial was held and a judgment 
was entered in favor of Kimberly in the amount of $440,674.94 against Alfa and in the amount 
of $100,000 against Morris.   
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Following trial, defendants Alfa and Morris, seeking to set aside the judgment, filed motions for 
judgment as a matter of law.  Their motions were denied and they appealed to the Alabama 
Supreme Court. 

RESULT: The Court reversed the judgment in favor of Kimberly Colza and entered judgment as 
a matter of law in favor of Alfa and Morris.  Alfa argued that because the conditions of the 
application and the conditional receipt were not met, no contract existed between the parties.  
The Court agreed. It relied on the fact that, because of Dante’s actual driving history and medical 
condition, he was “not insurable . . . for the amount applied for . . . without any modification . . . 
as to . . . [the] rate of premium.”  Therefore, because all of the terms of the conditional receipt 
were not met to bind coverage, no contract existed between Alfa and Colza.   

Kimberly tried to argue—without success—that an oral contract existed between Alfa and Colza 
because Morris told Dante he would be immediately covered upon signing the application and 
paying the premium.  However, the language in the conditional receipt precluded Alfa’s agents 
from modifying the terms of the conditional receipt.  Thus, Morris had no authority to bind the 
company to terms other than those in the receipt.  Because no written or oral contract existed 
between Alfa and Colza, Kimberly Colza was not entitled to a death benefit, nor could she 
pursue a bad faith claim. 

As to the claims against Morris, he appealed the judgment on the grounds that, regardless of 
whether he was negligent in failing to procure insurance for Dante, both Dante and Kimberly 
were contributorily negligent as a matter of law and that barred any recovery that they may 
otherwise be entitled to.  The Court wrestled with this issue before finally concluding that Dante 
and Kimberly were contributorily negligent as the application and conditional receipt made it 
clear to them that no immediate coverage on Dante’s life would exist prior to the satisfaction of 
the conditional terms, terms that were not satisfied as a result of Dante’s failure to properly 
disclose accurate information.  Therefore, they were contributorily negligent as they were aware 
that the application and conditional receipt apprised them that they were not guaranteed the 
immediate coverage they sought and that Morris was alleged to have negligently failed to 
procure. 

RELEVANCE:  The binding of coverage can be clearly misunderstood by both agents and 
insured alike.  The common misconception is that once the application is signed and the first 
premium paid, coverage is in place.  However, the language in most conditional receipts 
provides for additional terms to be met in order for coverage to be bound.  Most insureds are not 
aware of this fact.  This can create a false sense of security for insureds and lead them to make 
ill-advised decisions.  For example, an insured may lapse or surrender an older policy on the 
mistaken belief that the new coverage is in effect because it has been bound.  The responsibility 
is on the agent and carrier to properly educate and advise prospective insureds on the true nature 
of the conditional receipt and when coverage is “bound.” 
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Additionally, this case is a reminder of how important it is for agents to make sure that insureds 
are properly answering application questions and, more significantly, reviewing them for 
accuracy.  In this case, the insured did not disclose the moving violations or the family heart 
disease on the application but he did disclose both facts to the medical examiner.  This indicates 
that the insured was not hiding these facts, but that there was a breakdown in communication 
between the agent and insured when completing the application.  Indeed, had Dante provided 
accurate information, or had Morris accurately entered it on the application, it is likely that 
Dante’s coverage would have been bound effective the date he signed the application and paid 
the (higher) premium and his wife would have received the policy death benefit. 

WRNewswire # 14.05.28 was written by James S. Bainbridge, Esquire of The Bainbridge 

Law Firm, LLC. 

DISCLAIMER  

In order to comply with requirements imposed by the IRS which may apply to the 

Washington Report as distributed or as re-circulated by our members, please be advised of 

the following:  

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 

CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY 

THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  

In the event that this Washington Report is also considered to be a “marketed opinion” 

within the meaning of the IRS guidance, then, as required by the IRS, please be further 

advised of the following:  

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE 

WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 

SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR.  
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